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ABOUT THE NATIONAL LAW CENTER
ON HOMELESSNESS & POVERTY

The National Law Center on Homelessness & Poverty (NLCHP) is committed to solutions that
address the causes of homelessness, not just its symptoms, and works to address homelessness
within the larger context of poverty.

To this end, we employ three main strategies: impact litigation, policy advocacy, and public
education. We are a persistent and successful voice on behalf of homeless Americans, speaking
effectively to federal, state, and local policy makers. We also produce investigative reports and
provide legal and policy support to local organizations.

You are invited to join the network of attorneys, students, advocates, activists, and committed
individuals who make up NLCHP’s membership network. Our network provides a forum for
individuals, non-profits, and corporations to participate and learn more about using the law to
advocate for solutions to homelessness. For more information about our organization,
membership, and access to publications such as this report, please visit our website at
www.nlchp.org.

ABOUT THE NATIONAL LOW INCOME
HOUSING COALITION

The National Low Income Housing Coalition is dedicated solely to achieving socially just public
policy that assures people with the lowest incomes in the United States have affordable and
decent homes.

The National Low Income Housing Coalition was established in 1974 by Cushing N. Dolbeare,
and is a membership organization open to individuals and organizations. Additional information
can be found at our website, www.nlihc.org.
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Introduction:

The dramatic rise in loss of home ownership through foreclosures is a direct result of the current
mortgage crisis. Although the emergency has been well documented in recent months, less
attention has been paid to the plight of tenants living in rental properties adversely affected by
the systemic nature of this crisis. Many tenants, even those who may be current in their rent
payments and in full compliance with their lease terms, face an increased risk of housing loss as
a direct consequence of foreclosure proceedings, collateral consequences of such proceedings or
through subsequent possessory actions commenced by new owners.

Renters most often have very different rights and responsibilities in a foreclosure than
homeowners. An initial survey of the different state treatments of renters in foreclosure by the
National Low Income Housing Coalition (NLIHC) revealed significant differences among states
and the need for considerable education on the issue. Few advocates and certainly few tenants
are aware of what their local law says about renters caught in a foreclosure. To begin to bridge
this information gap, the National Law Center on Homelessness & Poverty (NLCHP), working
in collaboration with NLIHC, completed a more thorough survey of the laws of the 50 states and
the District of Columbia regarding the rights of tenants living in properties subject to foreclosure.
NLCHP recruited WilmerHale to provide pro bono legal assistance to assist in carrying out this
work. This overview of the project provides:

e a brief summary of select findings and common themes;
e areview of current state legislative initiatives; and

e an analysis of the federal Emergency Economic Stabilization Act of 2008 and its
relevance to renters living in properties subject to foreclosure.

Summary Findings:
Interplay Between State Foreclosure and Eviction Proceedings:

Although the interplay between foreclosure and eviction proceedings varies widely among the
states, they generally fall into one of three frameworks. First, several states have an integrated
process providing tenants with rights and addressing those rights in the foreclosure proceedings
themselves. These states typically require that tenants be given some form of notice prior to the
foreclosure proceedings or actually be joined as parties to the proceedings themselves. In the
latter case, since they are named in the suit they should be informed of it and its progress as it
proceeds. The second framework is one in which the foreclosure and eviction schemes are
completely independent of one another. In these states it is unclear at times what the status of
the tenancy is following a foreclosure. States using these types of proceedings are among the
least tenant-friendly. The third variety is a hybrid of the prior two frameworks. In these states,
foreclosure proceedings may address whether tenancy survives the foreclosure (although not
necessarily providing tenants with rights in the proceeding), but are less clear regarding the
rights of possession after a foreclosure.



Trends and Themes

The state-by-state report details the significant differences in each state’s laws regarding
foreclosure and eviction procedures. However, some summary findings and common trends can
be identified:

Requirements for Notice to Tenants: Seventeen (17) states require that tenants living in
rental properties subject to foreclosure be provided with notice of the proceeding or the
default by the owner.*

Tenants as Parties to Foreclosure Proceedings: Twelve (12) states explicitly require that
tenants be named as parties to foreclosure proceedings in order for foreclosure to
automatically terminate tenancies or otherwise provide the new owner with immediate
possessory rights in the property.?

Judicial v. Non-Judicial Proceedings: Thirty-six (36) states permit both judicial and non-
judicial foreclosure proceedings.> The remaining 14 states and the District of Columbia
permit foreclosure only through a judicial process.* Judicial foreclosures typically
involve the initiation of a formal legal case that can turn into a lengthy proceeding. Non-
judicial foreclosures are typically used in situations where mortgages contain a “power of
sale” clause allowing a lender to institute a foreclosure (without judicial intervention)
following a default. These clauses generally provide that upon a non-payment or other
default of the mortgage, the mortgagee may dispose of the property in a more expedited
manner after providing the mortgagor with appropriate notice of default and an
opportunity to cure. This often occurs after the Sheriff’s office is involved and requested
to evict the renter. In states that permit both types of proceedings, as a matter of practice
it appears to be more common for non-judicial proceedings to be used, as lenders will
typically include power of sale clauses in their formal mortgage agreements. Therefore,
attention should be paid to the particular terms and conditions in the mortgage agreement
that may impact the procedures governing the foreclosure. Moreover, individuals should
consult with practitioners regarding local practices. According to local legal aid
organizations, despite the fact that both judicial and non-judicial proceedings are

1

See, e.g., Alaska, California, Colorado, Idaho, lowa, Louisiana, Maine, Maryland, Minnesota, Missouri,

Montana, Nevada, New York, North Carolina, Oregon, Pennsylvania and Washington. Note that a number of states
provide for, but do not require, notice to tenants. Typically, failure to notify a tenant or make him a party grants the
tenant some additional rights.

2

See, e.g., Connecticut, Florida, Illinois, Indiana, lowa, Kansas, Maine, Missouri, New York, Ohio, Vermont

and Wisconsin.

3

See, e.g., Alabama, Alaska, Arizona, Arkansas, California, Colorado, Georgia, Hawaii, Idaho, Illinois,

lowa, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska,
Nevada, New Hampshire, North Dakota, Oklahoma, Oregon, Rhode Island, South Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming.

4

See, e.g., Connecticut, Delaware, Florida, Indiana, Kansas, Kentucky, Maine, New Jersey, New York,

North Carolina, Ohio, Pennsylvania and South Carolina. New Mexico permits non-judicial foreclosure for certain
commercial mortgages.



permitted, one or the other may be the dominant proceeding of choice in a particular
state.

e Termination of Tenancy: In a majority of the states, a renter’s tenancy would be
automatically terminated following a foreclosure on the property. However, the
circumstances that allow tenancy to be terminated vary greatly from state to state. For
example, as discussed above, several states indicate that the tenancy is terminated if the
tenant was made a party or provided notice to the foreclosure proceeding. Other states
have no such requirement or declare that the tenancy will be modified (e.g. to become a
tenancy-at-will). Therefore, the details set forth in the report should be considered in
determining whether tenancy terminates in any particular state. Moreover, according to
local practitioners, regardless of the statutory procedures it is often argued by advocates
of renters that due process is violated if a tenant is not served with proper notice or made
a party to a foreclosure proceeding and therefore the lender should take the property
subject to the leasehold interest of the tenant.

e Tenancy Survives Foreclosure: In certain states such as New Jersey and the District of
Columbia the tenancy survives the foreclosure and is not a valid reason for eviction.

Recent State Legislative Initiatives:

Since 2007, approximately thirteen states have considered or are currently considering legislation
to address foreclosure and eviction matters’. The majority of these states appear to be
concentrating on strengthening regulation of mortgage lenders and brokers and increasing the
rights of borrowers in foreclosure proceedings. Some states have instituted new protections for
borrowers from predatory or fraudulent “foreclosure rescue” scams. Several states have also
recently proposed legislation that includes increased protections for tenants. The purpose of this
legislation is to enact or extend notice requirements for renters prior to an impending foreclosure
sale or eviction.’ There is also a trend in recent and proposed legislation to allow tenants to
terminate their leases once they are notified of impending foreclosure or to convert leases to
tenancies-at-will.” The strongest potential protection for renters appears to be in bills currently
being developed in Massachusetts that would require “just cause” for eviction of tenants on
foreclosed properties.

> (See, e.g., Hllinais, Indiana, Massachusetts and Nevada)

6 For example, Maryland recently enacted a law requiring tenants in foreclosed properties to receive at least
14 days notice by certified mail prior to eviction; Michigan proposed legislation to enact a 30-day notice
requirement for tenants before property is put up for auction; Nevada has a pending bill that would require 60 days
notice before a long-term tenant is evicted from a foreclosed property; Rhode Island introduced legislation in the
beginning of 2008 that would provide at least 60 days notice prior to eviction.

! See, e.g., Georgia, Indiana, Massachusetts, Nevada, and North Carolina.



Recent Federal Legislation and Case Law:
Overview of Emergency Economic Stabilization Act of 2008

On October 3, 2008, President Bush signed into law the Emergency Economic Stabilization Act
of 2008 (EESA) that authorized the Secretary of the Treasury to use up to $700 billion to
purchase and dispose of troubled assets owned by certain qualified institutions. The initial
version of the EESA proposed by the administration contained few restrictions on the Treasury’s
ability to use the authorized funds. However, the final bill contains various oversight
mechanisms and requires the Treasury to undertake certain foreclosure mitigation efforts in
connection with the implementation of the EESA.

Specifically, Section 109(a) of the EESA states that “to the extent the [Treasury] acquires
mortgages, mortgage backed securities, and other assets secured by residential real estate,
including multifamily housing, the [Treasury] shall implement a plan that seeks to maximize
assistance for homeowners . . . and encourage the servicers of the underlying mortgages . . . to
take advantage of the HOPE for Homeowners Program . . . or other available programs to
minimize foreclosures.” Section 109(a) also provides that the Treasury may “use loan
guarantees and credit enhancements to facilitate loan modifications to prevent avoidable
foreclosures.” Under the Troubled Asset Relief Program (TARP) established by the EESA, the
Treasury was granted authority to purchase directly up to $700 billion in mortgages and other
troubled assets owned by financial institutions. However, since passage of the EESA, the
Treasury has used funds from TARP to make direct equity investments in certain financial
institutions themselves rather than purchase any of their troubled assets. The use of funds in this
manner makes it unclear whether the provisions of Section 109(a) can be implemented since the
Treasury has not acquired any mortgages, mortgage backed securities, etc.

In addition to homeowner protections, Section 109(b) requires the Treasury to coordinate with
other federal entities® that hold troubled assets to (i) “identify opportunities for the acquisition of
classes of troubled assets that will improve the ability of the [Treasury] to improve the loan
modification and restructuring process” and (ii) “where permissible, to permit bona fide tenants
who are current on their rent to remain in their homes under the terms of the lease.” To date,
there have been no implementing regulations or other statements to provide guidance on these
broad statements in the legislation.’

Recent Challenges Under EESA

On October 21, 2008, Evelyn Colon, a renter in a multifamily apartment building in Hartford,
Connecticut, filed a motion through her attorneys at Greater Hartford Legal Aid, Inc. challenging
her eviction from a multi-unit rental property that had been foreclosed upon by Fannie Mae. The

8 The federal entities include, the Federal Deposit Insurance Corporation, the Board of Governors of the

Federal Reserve System, the Federal Housing Finance Agency, and the U.S. Department of Housing and Urban
Development.

o Section 101(c)(5) of the EESA states that the Treasury may issue “such regulations and other guidance as
may be necessary or appropriate to define terms or carry out the authorities or purposes [of the EESA].” Although
there have not been published regulations or guidance related to foreclosure matters, the Treasury has released
notices and interpretive guidance regarding other provisions of the EESA.

-9-



motion argued (i) that Fannie Mae became a federal agency when it came under the
conservatorship of the Federal Housing Finance Agency (FHFA), (ii) that the EESA requires the
Treasury to coordinate with the FHFA to permit tenants (such as Ms. Colon) to remain in their
homes post-foreclosure and (iii) that the burden is on Fannie Mae to allege a good cause for the
eviction. The motion seeks to have the eviction action dismissed or, alternatively, that the
housing court stay the proceedings until such time as the Treasury (or FHFA) issues appropriate
guidance or regulations with regard to the effect of Fannie Mae’s conservatorship as it relates to
post-foreclosure summary process evictions of tenants. Resolution of this case is still pending.

It is possible that there will be an increase in the number of challenges by bona fide tenants (i.e.
those in good standing under their leases) under Section 109(a) to eviction proceedings involving
Fannie Mae and Freddie Mac (or other entities deemed “Federal Government entities” for
purposes of the EESA) that hold mortgages subject to foreclosure. It is unclear whether this
challenge could be successfully extended to cases involving financial institutions that are not
“Federal Government entities,” but have availed themselves of the benefits of the EESA.

Recent policies implemented by Fannie Mae and Freddie Mac with respect to rental foreclosures
may also impact the number of court challenges to eviction proceedings. In an exchange of
letters with the New Haven Legal Assistance Association, Fannie Mae announced on December
13, 2008 that it would finalize a national policy to allow tenants to remain in their homes even if
the property was subject to foreclosure. On January 13, 2009, Fannie Mae announced the
implementation of its national Real Estate Owned (REQO) Rental Policy to allow renters in Fannie
Mae-owned foreclosed properties to remain in their homes or receive transitional financial
assistance should they seek new housing.

Frequently asked questions with respect to Fannie Mae’s REO Policy can be found at
http://www.fanniemae.com/newsreleases/2009/fag/FAQ_national REO_rental policy 010709.p
df. On January 30, 2009, Freddie Mac announced it would implement a similar policy. Under
its REO Rental Option, Freddie Mac offers leases to current renters on a month-to-month basis at
market rents or the rent amount they were paying prior to foreclosure, whichever is less. It
should be noted that in addition to these policies allowing renters to stay in foreclosed properties,
both Fannie Mae and Freddie Mac extended their previously announced suspension of evictions
from Fannie Mae and Freddie Mac-owned single-family properties through February 28, 2009.
These policies (as well as recent foreclosure suspensions by certain large lenders, including
Citigroup, J.P. Morgan Chase, Wells Fargo and Bank of America) are significant steps to
averting homelessness resulting from tenant evictions following foreclosures, and may increase
pressure on other private lenders to establish similar programs, and on lawmakers to pass renter
relief.

Recommendations:

As the foreclosure crisis continues and intensifies, more and more renters are being evicted—
often without notice. Moreover, as documented in this report, in the vast majority of states there
is little in the law to protect tenants' legitimate interests. To help stem the rising tide of
homelessness nationally, and remedy this injustice, NLCHP and NLIHC recommend that the
federal government take immediate action to protect tenants in foreclosures. Federal action is
needed to ensure help nationally, and to bring the resources of the federal government to bear to

-10-
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assist financially strapped states and communities. However, these recommendations are also
applicable at the state level.

Fair notice to tenants. Tenants who are current in their rent should not be evicted without
notice, as now frequently happens. A minimum of 90 days' notice to tenants should be required.

Preserve existing tenancies. With limited exceptions, bona fide tenancies should be protected
through the end of the lease term. Exceptions would include instances where the tenancy is not
bona fide, or where the purchaser will use the property as a primary residence. Tenancies should
be considered bona fide as long as the tenant is not the mortgagor, the lease was the result of an
arms length negotiation, and the lease payment is not substantially less than the fair market rent
for the property. Tenants living in federally assisted housing should also be protected. When
foreclosed properties have tenants who are being assisted with subsidies under the United States
Housing Act of 1937, vacating the property for sale purposes should not be considered good
cause for breaking the tenants' existing lease.

Legal assistance. According to reports from around the country, legal aid offices are being
overwhelmed with requests for legal assistance from people facing foreclosure and eviction.
Few persons who become homeless as a result appear to have had access to any legal assistance
that might have helped them avoid the loss of their home. Further, many legal aid lawyers as
well as persons facing loss of their homes are unfamiliar with the law or lack the ability to
enforce it. Access to legal assistance can make the difference between maintaining and losing
housing, and funding for such legal assistance, including training and information on rights, must
be increased.

-11-



Methodology, Limitations, and Disclaimers

The report sets forth the relevant laws and procedures governing home foreclosures and evictions
in the United States and the relevant rights of renters in those processes.”® The headers in the
report were developed to identify data that would be most useful for advocates and practitioners
dealing with foreclosure and eviction matters. It should be noted, however, that not all states
have well-developed statutes addressing the issues raised by the report — particularly those with
respect to tenant matters. Therefore, the applicability of the column headers to a particular
state’s laws may vary.

The report is not meant to be a full and complete recitation of the laws related to foreclosures and
evictions in a particular state. Further, federal and state laws relevant to these issues are subject
to change. We plan to update the report periodically and encourage your comments and
corrections to help us do so. However, there may be time lags between changes in the law and
updated information in the report. We encourage anyone using the report to consult with local
counsel for a more detailed analysis of a particular state’s laws in these areas.

Finally, this information is not offered as legal advice and should not be used as a
substitute for seeking professional legal advice. The use of this information does
not create an attorney-client relationship.

10 Although foreclosures and evictions are generally governed under state law, several local governments and

municipalities have implemented their own statutes and regulations governing these matters. This report does not
address the various laws that may be applicable to foreclosures and evictions at the local level. Moreover, the report
discusses below certain recent federal initiatives to address foreclosure and eviction issues.

-12-



ALABAMA

Foreclosure Process
Two types of foreclosure:

(1) Non-judicial: Non-judicial foreclosures are available when the mortgage or deed-of-trust grants a
power of sale to the mortgagor, the terms of the power of sale control the sale and notice requirements. If
the power of sale clause does not provide for notice requirements, notice must be posted in the county
where the property is located for 4 consecutive weeks with the sale taking place 30 days after the last
notice of sale is posted. Alabama Code Sec. 35-10

If the mortgage does not grant power of sale, a lender may still sell the property without filing a
foreclosure lawsuit. Under these conditions, notice must be provided weekly for 4 consecutive weeks,
with the sale, in cash, being conducted in front of the courthouse where the property is located.

(2) Judicial foreclosure: Judicial foreclosure is available where the mortgage or deed-of-trust does not
provide a power of sale. Lawsuit seeking foreclosure must be filed in circuit court with jurisdiction over
the property.

Tenant Rights in Foreclosure Proceedings
No

Right to Notice and Timeframe (Y/N)
No

Terminate Tenancy (Y/N)
Yes. Although there is little on point other than a case from 1930, First Nat’l Bank v. Walsh, 132 So. 44.
Eviction Process

Because tenancy does not survive foreclosure, there is no landlord / tenant relationship. Therefore, the
new owner following foreclosure can seek to evict the tenant through an action for ejectment which is
governed under the Alabama Rules of Civil Procedure. The timeline for this type of action can depend on
the facts and circumstances of the particular case.

Eviction of tenants in non-ejectment actions are governed as follows:

Termination notice must be given at least 10 days prior to termination. Termination notice must be in
writing, copy provided to the tenant or with a person above the age of 18 residing on the premises, and if
no one is on the premises the notice may be posted on the premises.

Eviction sought in district court in district where property found. Service must comply with Alabama
Rule of Civil Procedure Rule 4, however if Sherriff or Process Server is unavailable, service may be had
by delivering notice to any person residing on the property or posting a copy of the notice on the door of
the premises and by sending a copy of the notice to the defendant by first class mail. Alabama Code Sec.
35-9A-461

Upon receipt of eviction notice from court, tenant has 7 days to file written answer in court. If court rules

for landlord, eviction action may be appealed by tenant within 14 days, but will only stay writ of
restitution or possession if the tenant continues to pay rent. Such rent payments should be paid to the
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court. In addition, if District Court rules against tenant, tenant has right to request jury trial in Circuit
Court.

Eviction Timeframe

7 days to file written answer to eviction action.
14 days to file appeal.

Relevant Authorities

Alabama Code Sec. 35-9A-461

Alabama Rules of Civil Procedure Rule 56

Alabama Rules of Appellate Procedure Rule 4

Current Developments

Alabama recently adopted the “Uniform Residential Landlord and Tenant Act (2007)”
Additional Resources

Legal Services Alabama

207 Montgomery St.

Suite 1200

Montgomery, AL 36104
1-866-456-6353
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ALASKA
Foreclosure Process
(1) Judicial Foreclosure: A lawsuit is filed in order to obtain a court order to foreclose. After the court

declares a foreclosure, the property is auctioned off to the highest bidder. The process follows the rules of
equity. While deficiency suits are permitted, the borrower has no right of redemption.

(2) Non-Judicial Foreclosure: Used when a Power of Sale (“POS”) clause is present in either the
mortgage or deed of trust. The POS clause may lay out the sale process as long as it meets the minimum
protection laws in Alaska. If there is no process specified, the following process will be used (AS
34.20.070):

(i) The trustee must record a notice of default in the Office of the Recorder in the recording district the
property is located in no less than 30 days after the default and no less than 90 days/3 months before the
sale. (ii) The notice of default must list the name of the borrower, the book and page where the deed is
recorded, a description of the property, the borrower’s default, the amount the borrower owes, the
trustee’s desire to sell, and the date, time, and place of the sale. (iii) Within 10 days of recording the
notice of default, the trustee must mail or personally deliver a copy of the notice of default to the last
known address of the borrower, any person whose claim or lien on the property appears of record or is
known to the lender of trustee, or any other person actually in possession of or occupying the property. If
the trustee chooses to personally deliver the notice, the notice may be delivered up to 20 days after the
notice of default is recorded. (iv) The borrower may cure the default and stop the sale up to 5 days before
the sale by paying total amount of missed payments plus any attorney’s fees or court costs accrued due to
the default. (The lender may not require the total balance of the loan, just the total amount of missed
payments.) If the lender has recorded a notice of default two or more times, it is the lender’s prerogative
to refuse to accept any money from the borrower and proceed directly to the foreclosure sale. (v) The sale
must be held by public auction in front of the courthouse of the superior court in the judicial district
where the property is located. The highest and best bidder will win. The lender may bid at the auction.
(vi) The borrower has a right to redeem but deficiency suits are not allowed.

Tenant Rights in Foreclosure Proceedings

Tenant (as the person occupying the space) has a right to notice of the default after it has been filed with
the Office of the Recorder.

Right to Notice and Timeframe (Y/N)

Yes. The person occupying the property has a right to a copy of the filed Notice of Default. This copy
must be served on the occupant within 10 days of recording the default.

Terminate Tenancy (Y/N)
Yes. Owner following sale in foreclosure has right to possession. AS 34.20.090(b)
Eviction Process

The standard eviction process is set forth below. However, see information below “Eviction Timeframe”
for additional information regarding evictions in connection with a foreclosure.
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(1) Landlord provides Tenant with written notice (a Notice to Quit) of the reason Landlord wishes to
evict Tenant. The Notice to Quit must give the tenant time to correct the problem in order to avoid
eviction and a deadline for correcting the problem. (Different issues have different time periods.) The
notice may be sent by registered or certified mail, delivered to the tenant in person, or left at the premises
in cases of absence.

(2) If the Tenant does not cure within the stated time period, Landlord files a Forcible Entry and Detainer
lawsuit, also known as a F.E.D. lawsuit, with the court within the judicial district that the property is
located. This can be filed immediately after the curing period ends. So, if the tenant had 7 days to pay
rent, the lawsuit can be filed on the 8th day.

(3) Tenantis served a copy of Landlord’s complaint and a court summons. If Tenant wishes to respond,
he must file an Answer within 20 days of receipt of the notice and summons.

(4) The eviction hearing is held within 15 days after the case is filed in court and at least 2 days after the
summons is served on the tenant. The eviction hearing only covers eviction, not damages. If the

complaint asks for damages, there will either be a damages hearing within 20 days after the complaint is
served (this is if the Tenant files and answer) or a default judgment (if the Tenant fails to file an answer.)

(5) If Tenant does not appear, the clerk will sign the Entry of Default and the Default Judgment will be
entered.

Eviction Timeframe

Eviction hearing held within 15 days of case filing and at least 2 days after the summons is served on
Tenant. Damages hearing, if necessary, 20 days after the complaint is served.

Please note the following:

The Landlord and Tenant Act: What it Means to You booklet mentions notice given to renters after
foreclosure. The booklet states that while Alaska law is not completely clear, it appears that the renter is
entitled to at least reasonable notice prior to eviction once the new property owner completes the
foreclosure process. Because the majority of the notice requirements in the Alaska Landlord and Tenant
Act are 7 days, the author of the booklet suggests that the renter is entitled to at least 7 days notice prior to
the new owner commencing eviction proceedings. (Citing the Winn case and AS 34.20.090(b))

Relevant Authorities

Alaska Uniform Residential Landlord and Tenant Act (AS 34.03.010 - AS 34.03.360)
Winn v. Mannhalter, 708 P.2d 444 (Alaska 1985)

Alaska Statue covering F.E.D. suits (AS 09.45.070 - AS 09.45.160)

Current Developments

N/A

Additional Resources

The Landlord and Tenant Act: What it Means to You.
(http://www.commerce.state.ak.us/occ/pub/landlord.pdf )
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Eviction Booklet on the Alaska Court System home page - Please note that the booklet states that it does
not cover the eviction process after a foreclosure. However, the process laid out appears to be pretty
standard. (www.state.ak.us/courts/civ-720.htm)

Alaska L egal Services (www.alaskalawhelp.org)
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ARIZONA

Foreclosure Process

(1) Judicial Foreclosure: This process involves filing a lawsuit to obtain a court order to foreclosure and
is used when no power of sale is present in the mortgage or deed of trust. After a court declares a
foreclosure, the home is available to the highest bidder. Judicial foreclosures are not common.

(2) Non-Judicial Foreclosure: This process is used when a power of sale clause exists in the
mortgage/deed of trust. A power of sale clause pre-authorizes the sale of the property to pay off the loan
in the event of a default by the homeowner. The existence of a power-of-sale clause in a deed of
trust/mortgage allows the lender to sell the property or execute sale through a trustee.

Tenant Rights in Foreclosure Proceedings

No

Right to Notice and Timeframe (Y/N)

No

Terminate Tenancy (Y/N)

Yes.

Eviction Process

A sale in foreclosure provides the new owner with rights to immediate possession and new owner can
obtain an action for forcible detainer following notice. Advocacy organizations in AZ advised that
typically tenants receive no notice and may be subject to immediate eviction by the new owner following
foreclosure. A.R.S. 8§ 12-1173.01

However, A.R.S. § 12-1173.01(B) states that an action for forcible detainer will not affect the rights of
persons in possession under a lease or other possessory right which is superior to the interest sold,
forfeited or executed upon (e.qg. if the tenant’s lease chronologically preceded the mortgage).

The following eviction procedure is separate from foreclosure.

Under Arizona Landlord Tenant Law, the eviction process varies based on the reasons for the eviction.
Where there is a material noncompliance with the agreement by the tenant, the landlord may deliver a
written notice that the rental agreement will terminate in not less than 10 days if the breach is not

remedied within 10 days.

If the tenant’s noncompliance materially affects health and safety, the landlord must notify the tenant of
the intent to terminate the rental agreement in not less than 5 days if the breach is not cured within 5 days.

If tenant fails to pay rent when due, and such failure is not remedied within 5 days of written notice of
failure from the landlord, the landlord may terminate the agreement by filing a special detainer pursuant
to A.R.S. § 33-1377. The landlord may recover all reasonable damages resulting from tenant’s non
compliance including cost of dwelling unit occupancy, court fees and reasonable attorney’s fees.
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Eviction Timeframe
See information under “Eviction Process.”
Relevant Authorities

Ariz. Rev. Stat. § 12-1173.01
AR.S. § 12-1173.01(B)
A.R.S.§812-1171

AR.S. § 33-1321(D), (E), and (G)
A.R.S. § 33-1368

A.R.S. 8§ 33-1377

A.R.S. § 33-727

A.R.S. § 33-742

A.R.S. § 33-743

A.R.S. § 33-748

Current Developments

House Bill 2733: The Arizona House of Representatives recently considered House Bill 2733 which
substantially increased the notice requirements to tenants in foreclosure actions. Among many things, the
Bill would have required: (a) landlords to inform tenants of possible foreclosure within 30 days of notice,
and (b) court clerks to inform tenants of filings of summons and complaints and notices of sale within 30
days of receipt. The Bill was not passed.

Additional Resources

Arizona State Legislature (www.azleg.gov)
Arizona Tenants Advocates (www.arizonatenants.com)
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ARKANSAS
Foreclosure Process

Non-judicial foreclosures are governed by a “power of sale” clause included in the mortgage. A notice of
default and intent to sell must be recorded in the county in which the property is located at least 60 days
before the sale and mailed within 30 days of the recording (certified mail) to the mortgagor, any successor
or lien holder of record or of whom the mortgagee has actual notice (and those recorded as requesting
notices. The notice must also be published (1) in a county or statewide newspaper once a week for 4
consecutive weeks prior to the sale (with the last notice no more than 10 days before the sale), (2) at the
county courthouse, and (3) on the internet. An affidavit of these publications must be recorded on or
before the sale. The notice must include the names of the parties, a legal description of the property (and
street address), the book/page number of the recorded mortgage, the default for which the foreclosure is
being made, a notice and warning of the intention to sell and the time and date of the sale.

An appraisal of the property must be completed prior to the sale. The sale may be held at the property or
in front of the county courthouse. Bids less than 2/3 of the total indebtedness will not be accepted- the
property may be offered for sale again within 12 months to the highest bidder. The sale may be
postponed; if by more than 30 days, a new notice must be mailed. Generally, the purchaser must pay at
the time of the sale and is entitled to immediate possession of the property. At any time within 12 months
of the sale, the Mortgagee can also seek a judgment for the portion of the outstanding debt (including
interest, costs, attorneys fees) that exceeds the greater of the sale proceeds or fair market value of the
property. In the absence of such a clause, judicial foreclosure may be sought (in which case the borrower
may have a right to redemption of the property on full payment of the owned funds). [Note Arkansas has
certain statutory protections restricting foreclosures against members of the Arkansas National Guard.]

Tenant Rights in Foreclosure Proceedings

None. A valid foreclosure allows the purchaser immediate possession.

Right to Notice and Timeframe (Y/N)

No

Terminate Tenancy (Y/N)

Yes

Eviction Process

For private (and non-Section 8) housing: Any non-payment of rent is grounds for eviction. There are
civil and a criminal eviction processes. CRIMINAL (refusal to vacate): If a Tenant fails to pay rent when
due, the Tenant forfeits the right to occupy the premises. The Landlord may give written notice to the
Tenant to vacate the premises, after which the Tenant has 10 days to vacate the premises or be charged
with a misdemeanor and summoned to court. Upon conviction, the Tenant may be fined $25 per day for
each day the Tenant fails to vacate the premises.

Civil (unlawful detainer): A Landlord may terminate the lease for noncompliance. The Landlord (or

Tenant) may also terminate the lease at any time, with notice as provided in the lease or equal to the rental
period (1 month if month-to-month, etc.) If the noncompliance is failure to pay rent when due, after 5
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days the Landlord may terminate the lease. The nonpayment is considered legal notice to the Tenant, so
no written notice is required. If the noncompliance is not failure to pay rent, the Landlord must provide
written notice to the Tenant (a) specifying the acts of noncompliance, and (b) stating that the lease will
terminate no less than 14 days from the date of the notice if the breach is not remedied. If the
noncompliance is not cured, the lease terminates. The Landlord may file an affidavit of eviction and have
a court issue an order requiring the Tenant to vacate or show cause otherwise within 10 days after service
of the order. If the Tenant fails to appear, the court will issue a writ of eviction and the county sheriff will
evict the Tenant, serving a notice providing 24 hours for the Tenant to leave voluntarily.

Eviction Timeframe
15 — 25 days
Relevant Authorities

Statutory Foreclosure: (AR 18-50-101); Criminal Eviction: (AR 18-50-101, etc). Civil Evictions:
Arkansas Residential Landlord -Tenant Action of 2007 (AR 18-17-701)

Current Developments
None
Additional Resources

Arkansas Legal Services Programs

Center for Arkansas Legal Services
303 W. Capitol, Suite 200

Little Rock, AR 72201

(501) 376-3423

fax (501) 376-3664

Legal Aid of Arkansas
714 South Main Street
Jonesboro, AR 72401
(870) 972-9224

fax (870) 910-5562

Arkansas Legal Service Partnership (includes fact sheets on evictions and foreclosure) -
http://www.arlegalservices.org.
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CALIFORNIA
Foreclosure Process

For mortgages made between January 1, 2003 to December 31, 2007 on owner occupied residences, the
lender must contact the borrower in person or by telephone to assess the borrower’s financial situation
and explore options to avoid foreclosure. The lender must then wait 30 days before initiating foreclosure.
A Notice of Trustee Sale then must be: (1) recorded in the county where the property is located at least 14
days prior to the sale; (2) mailed by certified, return receipt requested, to the borrower at least 20 days
prior to the sale; (3) posted on the property at least 20 days prior to the sale; and (4) posted in 1 public
place in the county where the property is located. The Notice of Trustee Sale must contain the time and
location of the sale, the property address, the trustee’s name, address and phone number and a statement
that the property will be sold at auction. In the event the mortgage contains a “power of sale” clause, the
property may be sold without court action in a non-judicial proceeding. In the absence of such a clause,
judicial foreclosure may be used.

Tenant Rights in Foreclosure Proceedings

California leases are subordinate to foreclosures; a valid foreclosure terminates all interests in the real
estate junior to the mortgage being foreclosed. However, tenants must receive 60 days written notice to
vacate a property once it is foreclosed.

Right to Notice and Timeframe (Y/N)
Yes. 60 day vacate notice.
Terminate Tenancy (Y/N)

Yes. If the tenant’s lease is not superior to the lien on the property, the lease can be terminated by the
purchaser in the foreclosure sale.

Eviction Process

Where there has been a foreclosure, the lease is automatically terminated and the tenant must be given 60
days written notice to quit the premises. Written notice may be given in person at the tenant’s home or
place of business, or may be given to a responsible person at the tenant’s home or place of business along
with sending a copy of the notice in the mail to the tenant’s home or business address. Additionally, if
the above cannot be performed, notice may be given by affixing a copy of the notice in a prominent place
on the property, along with delivering a copy to the person residing there and also sending a copy through
the mail to the tenant. For evictions generally, not in the context of foreclosures, evictions must be for
cause (except in the case where illegal activity has occurred on the premises). 30-day notice for eviction
must contain a statement of the cause for eviction and notifying the tenant of their right to a hearing with
the eviction court. Notice and delivery requirements are the same for eviction after a foreclosure.

Eviction Timeframe
60 days following vacate notice

Relevant Authorities
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Senate Bill 1137; California Civil Code 1116a, 1116b, 2924; Sumitomo Bank v. Davis, 4 Cal. App. 4th
1306, 1314, 6 Cal. Rptr. 2d 381 (Call. Ct. App. 1992).

Current Developments

On Sept. 25, 2008, Gov. Schwarzenegger vetoed Assembly Bill 1830 which would have strengthened the
regulatory framework for mortgage lenders and brokers. A potential Special Session in November may
produce additional bills regarding foreclosures.

Additional Resources

California’s Consumer Home Mortgage website (www.yourhome.ca.gov);
The California office of the Center for Responsible Lending (www.responsiblelending.org/crlcalifornia).
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COLORADO
Foreclosure Process

The lender must mail a notice to the borrower containing information about counseling resources 30 days
before filing a Notice of Election and Demand (NED) with the public trustee and 30 days after default.
The NED is recorded within 10 days following receipt. A Combined Notice is mailed within 20 days of
recording the NED and again 45 to 60 days before the sale date, and is published for 4 weeks. The lender
must file a motion under Rule 120 for a court order authorizing the sale and deliver the order and submit a
bid to the public trustee by noon on the second business day prior to the sale date. The sale date for
residential property is 110 to 125 days from the recording of the NED, and 215 to 230 days from the
recording for agricultural property. If the foreclosure was filed before 1/1/08, the borrower has a right to
redeem for 75 days after the sale. If the foreclosure was filed after 1/1/08, the borrower does not have a
right to redemption, though junior lien holders can redeem the property. The borrower may file a notice
of intent to cure within 15 days prior to the sale date, and has until noon the day before the sale to pay the
cure amount. While most foreclosures are nonjudicial and conducted by the public trustee, there is also a
judicial process of foreclosure. A lender can file a lawsuit to obtain a court order to foreclose and the
foreclosure sale is conducted by the sheriff.

Tenant Rights in Foreclosure Proceedings

A tenant has the right to cure and the right to redeem if the lease was recorded prior to the recording of
the NED, through which the tenant can pay off the mortgage and obtain title to the property. The tenant
may file a notice of intent to cure within 15 days prior to the sale date, and has until noon the day before
the sale to pay the cure amount. If the NED was filed prior to Jan. 1, 2008, the tenant must file an intent
to redeem at least 15 days prior to the end of the borrower 75 day redemption period. If the NED was
filed after Jan. 1, 2008, the tenant must file an intent to redeem within 7 days after the sale.  Also, any
interested party may file a response to the Rule 120 motion to dispute the existence of a default no later
than 5 days prior to the hearing date.

Right to Notice and Timeframe (Y/N)

Yes. In anon-judicial foreclosure, the public trustee must mail a Combined Notice to tenants 45 to 60
days prior to the date of sale. In a judicial foreclosure, the sheriff must mail a Combined Notice to tenants
16 to 30 days after the lender delivers to the sheriff the mailing list and the decree of foreclosure directing
the sheriff to sell the property.

Terminate Tenancy (Y/N)

Yes. If the mortgage was recorded before the lease was signed and no junior lien holder have redeemed,
the lease can be terminated by the purchaser in the foreclosure sale.

Eviction Process

Junior lien holder of record at the time the NED is recorded have the right to redeem following the
foreclosure sale by filing a notice of intent to redeem no later than 8 business days after the sale. The
most senior lien holder has the right to redeem the property 15 to 19 business days after the sale. Each
subsequent lien holder has an additional 5 business days. If no junior lien